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secured his master's consent to use it for his own purposes. Held (Hough- 
ton and McLaughlin, JJ. ; dissenting), that the defendant was not liable. 
Cunningham v. Castle (1908), in N. Y. Supp. 1057. 

Where one person has sustained an injury from the negligence of another, 
he must in general proceed against him by whose negligence the injury was 
occasioned. If, however, the negligence which caused the injury was that 
of a servant while engaged in his master's business, the person injured may 
disregard the immediate author and hold the master liable in damages. This 
is the general proposition as to the responsibility in tort. King v. N. Y. C. 
& H. R. R. R. Co., 66 N. Y. 181, 23 Am. Rep. 37. Further, however, the doc- 
trine of respondeat superior applies only when the relation of master and 
servant actually exists. Beyond the scope of his employment the servant is 
just as much a stranger to his master as any third party. If the servant 
is engaged in any act not connected with such business for however short a 
time, the relation is suspended and an act of a servant during such an 
interval is not attributed to the master. Higgins v. Western Union Tel. Co., 
156 N. Y. 75, 50 N. E. 500, 66 Am. St. Rep. 537. See Chicago Con. Bot. Co. 
v. McGinnis, 51 111. App. 325; Morier v. St. Paul, M. & M. R. R., 31 Minn. 
351, 17 N. W. 952, 47 Am. St. Rep. 793; Wylie v. Palmer, 137 N. Y. 248, 
33 N. E. 381. In applying these principles the court divided, the majority 
opinion holding that the servant here was acting at liberty and seeking his 
own ends exclusively, even though the injury complained of could not have 
been committed without the facilities afforded to the servant by his relation 
to the master. Sheridan v. Chadick, 4 Daly 338; Fish v. Coolidge, 47 App. 
Div. 159, 62 N. Y. Supp. 238; Stewart v. Baruch, 103 App. Div. 577, 93 
N. Y. Supp. 161; 1 Shearman & Redeield, Negligence (5th Ed.), § 147. 
The dissenting opinion relies upon the element of consent to the use of the 
instrumentality as controlling in this case. To make the master liable it 
is not necessary to show that he expressly authorized the particular act. 
Rounds v. D. L. & W. R. R., 44 N. Y. 129, 21 Am. Rep. 597 ; see Quinn v. 
Powers, 87 N. Y. 535, 41 Am. Rep. 392; Williams v. Koehler & Co., 41 
App. Div. 426, 58 N. Y. Supp. 863. As the law now stands the principal 
case does not seem to be a departure, for, as suggested by the majority 
opinion, "It may be wise and in the public interests that responsibility for 
an accident caused by an automobile should be affixed to the owner thereof, 
irrespective of the person driving it, but the law does not now so provide." 

Master and Servant — Safety Appliance Act — Interstate Commerce. — 
Plaintiff, an employee of defendant, was injured and alleged that his injuries 
resulted from defendant's failure to use automatic couplers as required 
by act of Congress. Defendant's road was entirely within the state of Colo- 
rado, but evidence showed that at various times it received from and deliv- 
ered to connecting lines passengers and freight which had come from or were 
destined to points without the state. Held, that to recover under the act 
of Congress, plaintiff must show that the cars he was attempting to couple 
were engaged in interstate commerce. Rio Grande Southern R. v. Campbell 
(1908), — Colo. — , 96 Pac. 986. 
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If the road is a link in a through line, if goods are to be carried 
from some point within the state to a point without or from a point 
without the state to a point within, there is interstate commerce. Norfolk 
& Western R. R. v. Pennsylvania, 136 U. S. 114; Fargo v. Michigan, 121 
U. S. 230; Case of the State Freight Tax (Reading R. R. v. Pennsylvania) , 
15 Wall. 232. As the defendant received from and delivered to connecting 
carriers freight and passengers destined to points within and without the 
state, it was engaged in interstate commerce and was within the Safety 
Appliance Act compelling carriers engaged in interstate commerce to equip 
their cars with automatic . couplers and making it unlawful to use a car in 
interstate commerce not so equipped. The word car as used in the act 
applies to all kinds of cars. Schlemmer v. Buffalo & Rochester R. R., 205 
U. S. 1 ; Fleming v. Southern R. R. Co., 131 N. C. 476. Some courts have 
held that a car is not engaged in interstate bommeree until loaded with 
articles of interstate commerce and committed to the carrier. Norfolk & 
Western R. R. Co. v. Commonwealth, 93 Va. 749. But the weight of 
authority is otherwise. In Johnson v. Southern Pacific R. R. Co., 196 
U. S. 1, the Supreme Court held that it embraces a car regularly employed 
in that business until permanently withdrawn, and in Voelker v. Chicago, M. 
& St. P. R. R. Co., 116 Fed. 867, Shiras, J., held that it was not a duty 
which only arises when the car happens to be loaded with interstate freight, 
but it is sufficient to show that the car is used in transportation between two 
states. The cases seem to be in harmony, however, on the point involved 
here, that the plaintiff must show that, at the time of the accident, the cars 
he was attempting to couple were engaged in interstate commerce. Winkler 
v. Phil. & Reading R. R. Co., 4 Pennewill (Del.) 80; Rosney v. Erie R. R. 
Co., 68 C. C. A. 155; Johnson v. Southern Pacific R. R. Co., 54 C. C. A. 
508. While the latter case was reversed by the Supreme Court in Johnson 
v. Southern Pacific R. R. Co., 196 U. S. 1, it was not reversed upon the 
point here in issue. 

Mechanic's Lien — Cannot be Asserted Against a Church Building. — 
The Arkansas statute providing that persons furnishing labor or materials 
for the erection of buildings shall have a lien on such buildings to secure 
their pay contains no express exception as to church buildings or other prop- 
erty in the nature of a public charity. (Kirby's Digest, § 4970.) In a suit 
to enforce a lien upon church property for materials furnished in building 
the church, held, that a church building is impressed with a charitable use 
for the benefit of the public, and can not, therefore, be sold under a mechan- 
ic's lien, as the object of the said trust would thereby be defeated. (Wood 
and McCuLtoCH, JJ., dissenting.) Eureka Stone Co. v. First Christian 
Church of Fort Smith (1008), -- Ark. — , no S. W. 1042. 

The above holding is a rather startling departure from the holdings of 
most of the states on the point involved, and is based on several precedents 
laid down by the Supreme Court of Arkansas. Biscoe v. Thweatt, 74 Ark. 
54S, 86 S. W. 432 ; McDonald v. Shaw, 81 Ark. 235, 08 S. W. 952 ; Grissom v. 
Hill, 17 Ark. 483 ; and Pordyce v. Women's Christian Nat. Lib. Ass'n, 79 



